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ROBINSON MCFADDEN

ATTOFtp,JEyS AND COUNSELORS AT LAW

ROBINSON, MCFADDEN 84 MOORE, P C

October lO, 2011

VIA ELECTRONIC FILING

Jocelyn Boyd, Chief Clerk of the Commission
Public Service Commission of South Carolina

Synergy Business Park, Saluda Building
IO1 Excutive Center Drive

Columbia, South Carolina 29210

J.X_: ......
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Frank R, Ellerbo, Ill

1!;101 MAIN STREET, SUITE 1200

POST OFFICE BOX 944

COLUMBIA, SOUTH CAROLINA 29202

PH

(803} 77g-8900 I (8031 227_ 1112 direcl

FAX

(803} 744 1656

feller be@robinsonlaw.c om

Re; Application of Duke Energy Carolinas and Progress Energy Carolinas to

Engage in a Business Combination Transaction
Docket No. 2011-158-E

Dear Ms. Boyd:

Enclosed for filing is the Response of Duke Energy Carolinas, LLC and Progress Energy

Carolinas, Inc. to the Joint Motion to Hold the Proceeding in Abeyance. By copy of this letter

we are serving the same on the parties of record and the South Carolina Office of Regulatory

Staff. If you have any questions, please have someone on your staffcontact me.

/bds

Enclosure

co/one:

Yours truly,

ROBINSON, MCFADDEN & MOORE, P.C.

Frank R. Ellerbe, 1II

Kodwo Ghartey-Tagoe, Vice President Legal, State Regulation (via email)

Len Anthony, General Counsel (via email)

Parties of Record (via emai[ & U.S. Mail)
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POST OFFICE fIOX 883

coEUMSIA, Sooot CAROUNA Ee202

li.'.,.ji -'- ':lj~3
(8031 778.8800 I f803) 227-1112 81 I

Jocelyn Boyd, Chief Clerk of the Commission
Public Service Commission of South Carolina
Synergy Business Park, Saluda Building
101 Excutive Center Drive
Columbia, South Carolina 29210
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FAX
teoe) 788 lace

feuerbeerob1neonleeceo

Re: Application of Duke Energy Carolinas and Progress Energy Carolinas to
Engage in a Business Combination Transaction
Docket No. 2011-15II-K

Dear Ms. Boyd:

Enclosed for filing is the Response of Duke, Energy Carolinas, LLC and Progress Energy
Carolinas, Inc. to the Joint Motion to Hold the Proceeding in Abeyance. By copy of this letter
sve are serving the same on the patties of record and the South Carolina Office of Regulatory
Staff. If you have any questions, please have someone on your staff contact me.

Yours truly,

ROBINSON, MCFADDEN & MOORE, P.C.

Frank R. Ellerbe, 111

/bds
Enclossil'e

cc/enc: Kodvvo Ghartey-Tagoe, Vice President Legal, State Regulation (via email)
Len Anthony, General Counsel (via email)
Parties of Record (via email k LLS. Mail)
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BEFORE

THE PUBLIC SERVICE COMMISSION

OF SOUTH CAROLINA

DOCKET NO. 2011-158-E

In tile Matter of

Application of Duke Energy Carolinas,

LLC aitd Progress Energy Carolinas,

Inc. to Engage ill a Bnsiness
Combination Transaction

RESPONSE OF DUKE ENERGY CAROLINAS,
LLC AND PROGRESS ENERGY CAROLINAS,

INC. TO JOINT MOTION TO HOLD
PROCEEDING IN ABEYANCE

Pursuant to Public Service Commission of South Carolina ("the Commission")

Regulation 103-829 and the Commission's October 5,2011, Directive in Docket No. 2011-158-

E, Duke Energy Carolinas, LLC ("DEC") and Progress Energy Carolinas, Inc. ("PEC")

(colIectively referred to as "the Applicants") submit their response to the Joint Motion to Hold

Proceeding in Abeyance ("Joint Motion") filed by Central Electric Power Cooperative, the

Electric Cooperatives of South Carolina, and the South Carolina Office of Regulatory Staff.

1. The Applicants do not oppose the Joint Motion to hold this proceeding in abeyance

until the Applicants have submitted their proposed mitigation plan to tile Federal

Energy Regulatory Commission ("FERC'). The Applicants intend to file the

proposed mitigation plan before the end &October 2011 and the Applicants urge the

Commission to reschedule the testimony filing deadlines and hearing in this matter as

soon as possible after the proposed mitigation measures are filed.

2. This proceeding involves approval of the proposed Joint Dispatch Agreement

("JDA") between PEC and DEC. Only one of the mitigation options identified by

FERC in its September 30, 2011, order could materially impact the JDA. That option
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Pursuant to Public Seivice Commission of South Carolina ("the Commission")

Regulation 103-829 and the Commission's October 5, 2011, Directive in Docket No. 2011-158-

E, Duke Fnergy Carolinas, LLC {"DEC") and Progress Energy Carolinas, inc. ("PEC")

(collectively referred to as "the Applicants") submit their response to the Joint Motion to Hold

Proceeding in Abeyance ("Joint Motion") filed by Central Electric Power Cooperative, the

Electric Cooperatives of South Carolina, and the South Carolina Office of Regulatory Staff.

1. The Applicants do not oppose the Joint lvlotion to hold this proceeding in abeyance

until the Applicants have submitted their proposed mitigation plan to the Federal

Energy Regulatory Commission {"FERC"), The Applicants intend to file the

proposed mitigation plan before the end of October 2011 and the Applicants urge the

Commission to reschedule the testimony filhig deadlines and hearing in this matter as

soon as possible after the proposed mitigation measures are filed.

2. This proceeding involves approval of the proposed Joint Dispatch Agreement

("JDA") between PFC and DEC. Only one of the mitigation options identified by

FERC in its September 30, 2011, order'ould materially impact the JDA. That option



is PECand DEC forming or joining a RegionalTransmissionOrganization.The

ApplicantscommittotheCommissionthattheywill notproposethisoption.

3. OncetheFERCfiling is madetheCommissionandotherpartieswill knowthatthe

JDA will notbemateriallyimpactedandit will beappropriateto moveforwardwith

this proceeding.Moving forwardas requestedby the Applicantswill removethe

possibility that this proceedingwill delay the implementationof the JDA thus

denyingPEC'sandDEC'scustomersthesavingsgeneratedby theJDA.Applicants

submitthatsuchdelayshouldbeavoidedandis not in thepublic interest.TheJDA

wilI begingeneratingsavingsfor PEC'sandDEC'scustomersimmediatelyuponits

implementation. Delaying tile realization of this benefit serves only to harm the

electric customers of South Carolina. In addition, the $650 million of guaranteed fuel

savings contained in tile settlement agreement entered into by the Applicants and the

ORS does not occur until the merger is approved. Tile JDA is an integral element of

the merger, so delaying approval of the JDA also impacts the receipt of this benefit by

South Carolinians.

4. In addition, it should be recognized that at the time the Commission established the

current procedural schedule nothing was known with regard to whether the FERC

would approve the merger, and if it did, what conditions it would place on such

approval. Tile FERC's September 30, 2011, order has removed much uncertainty

regarding the FERC's position. FERC has rejected all challenges to the merger

except the single market power screen issue. Thus, the FERC's order has removed not

added uncertainty.

is PEC and DEC forming or joining a Regional Transmission Organization. The

Applicants commit to the Commission that they will not propose this option.

3. Once the FERC filing is made the Commission and other patties will know that the

JDA will not be materially impacted and it wil! be appropriate to move forward with

this proceeding. Moving forward as requested by the Applicants will remove the

possibility that this proceeding svill delay the implementation of the JDA thus

denying PEC's and DEC's customers the savings generated by the JDA. Applicants

submit that such delay should be avoided and is not in the public interest. The JDA

will begin generating savings for PEC's and DEC's customers immediately upon its

implementation, Delaying the reaiization of this benefit serves only to harm the

electric customers of South Carolina, In addition, the $650 million of guaranteed fuel

savings contained in the settlement agrecinent entered into by the Applicants and the

ORS does not occur until the merger is approved, The JDA is an integral element of

the merger, so delaying approval of the JDA also impacts the receipt of this benefit by

South Carolinians,

4. In addition, it should be recognized that at the time the Commission established the

current procedural schedule nothing svas knosvn with regard to whether the FERC

would approve the merger, and if't did, what conditions it would place on such

approval. The FERC's September 30, 20I I, order has removed much uncertainty

regarding the FERC's position. FERC has rejected all challenges to the merger

except the single market power screen issue, Thus, the FERC's order has removed not

added unceitainty.



5. Thus,theApplicantsrequestthattheCommissionrescheduletestimonyfiling dates

andthe hearingin this matterassoonaspossibleafterthefiling of theApplicants'

mitigationproposalwith theFERC.

WHEREFORE,the ApplicantsrequesttheCommissionto only hold thisproceedingin

abeyanceuntil theyfile theh'mitigationplanwith theFERCandto rescheduletestimonyfiling

datesandthehearingin thismatterimmediatelyuponthefiling of suchmitigationproposal.

Respectfullysubmittedthis 10thdayof October,201I.

ROBINSON,MCFADDEN8z MOORE, P.C.

1901 Main Street, Suite 1200
Post Office Box 944

Columbia, SC 29202

Telephone: (803) 779-8900

fetlerbe@robinsonlaw.com

and

Kodwo Ghartey-Tagoe

Vice President - Legal

Duke Energy Corporation
EC03T / P.O. Box 1006

Charlotte, North Carolina 28201-1006

Attorneys for Duke Energy Carolinas, LLC

And

Len S. Anthony
General Counsel

Progress Energy Carolinas, Inc.
Post Office Box 1551/CPB 13A2

Raleigh, North Carolina 27602-1551

Telephone: (919) 546-6367

Attorney for Progress Energy Carolinas, Inc.

5. Thus, the Applicants request that the Commission reschedule testimony filing dates

and the hearing in this matter as soon as possible after the filing of the Applicants'itigation

proposal with the FFRC.

WHEREFORE, the Applicants iequest the Commission to only hold this proceeding in

abeyance until they file their mitigation plan vvith the FERC and to reschedule testimony filing

dates and the hearing in this matter immediately upon the filing of such mitigation proposal.

Respectfully submitted this 10th day of October, 2011.

Rontrtsotv, IvicFADDEN & MQQRE, P.C.

1901 Main Street, Suite 1200
Post Office Box 944
Columbia, SC 29202
Telephone: (803) 779-8900
tcgcrbcfrarobntsolllav .corn

Kodwo Ghartey-Tagoe
Vice President - Legal
Duke Energy Corporation
EC03T / P.O. Box 1006
Charlotte, North Carolina 28201-1006

Attorneys for Duke Energy Carolinas, LLC

And

Len S. Anthony
General Counsel
Progress Energy Carolinas, Inc.
Post Office Box 1551/CPB 13A2
Raleigh, North Carohna 27602-1551
Telephone: (919) 546-6367

Attorney for Progress Energy Carolinas, inc.



BEFORE

THE PUBLIC SERVICE COMMISSION

OF SOUTH CAROLINA

DOCKET NO. 2011-158-E

In Re: )

)
Application of Duke Energy Carolinas, )

LLC and Progress Energy Carolinas, )

Inc., to Engage in a Business )

Combination Transaction )

)
)

CERTIFICATE OF SERVICE

'['his is to certify that 1, Bonnie D. Shealy, an attorney with the law firm of Robinson,

McFadden & Moore, P.C., have this day caused to be selwed upon the person(s) named below

the Response of Duke Energy Carolinas, LLC and Progress Energy Carolinas, Inc. to Joint

Motion to Hold Proceeding ill Abeyance in the foregoing matter by email and/or by placing a

copy &same in the United States Mail, postage prepaid, in an envelope addressed as follows:

Pablo O. Ntiesch, Esquire

Peter J. Ilopkins, Esquire

James N. Horwood, Esquire

Spiegel & McDiarmid

1333 New Hampshire Ave. NW

Washington, DC 20036

Michael K. Lavanga, Esquire

Garrett A. Stone, Esquire
Brickfield, Burchette, Ritts & Stone, P.C.

1025 Thomas Jefferson Street, NW

Eighth Floor, West Tower

Washington, D.C. 27602

Douglas Jennings, Jr., Esquire
Post Office Box 995

Bennettsville, SC 29512

Nannette S. Edwards, Esquire

Courtney D. Edwards, Esquire

Office of Regulatory Staff

1401 Main Street, Suite 900

Columbia, SC 29201

D. Peters Wilborn, Jr., Esquire

Definer, Altman & Wilborn
Post Office Box 600

Charleston, SC 29402

Scott EIIiott

Elliott & Elliott, P.A.

1508 Lady Street

Columbia, SC 29201

BKFORK
THE PUBLIC SERVICE COMMISSION

OF SOUTH CAROLINA
DOCKET NO, 2011-158-K

In Re

)
Application of Duke Energy Carolinas, )
LLC and Progress Energy Carolinas, )
Inc., to Engage in a Business )
Combination Transaction

)
)

CERTIFICATE OF SERVICE

This is to ceitify that I, Bonnie D. Shealy, an attorney with the law firm of Robinson,

Mcl'adden & Moore, P.C., have this day caused to be served upon the person(s) named below

the Response of Duke Energy Carolinas, LLC and Progress Energy Carolinas, Inc. to Joint

Motion to Hold Proceeding in Abeyance in the foregoing matter by email and/or by placing a

copy of same in the United States Mail, postage prepaid, in an envelope addressed as follows:

Pablo O. N0esch, Esquire
Peter J. I-lopkins, Esquire
James N. Horwood, Esquire
Spiegel & McDiarmid
1333 Netv Hampshire Ave, NW
Washington, DC 20036

Nannette S. Edwards, Esquire
Couitney D. Edwards, Esquire
Office of Regulatory Staff
1401 Main Street, Suite 900
Columbia, SC 29201

Michael K. Lavanga, Esquire
Garrett A. Stone, Esquire
Brickfield, Burchette, Ritts & Stone, P.C.
1025 Thomas Jefferson Street, NW
Eighth Floor, West Tower
Washington, D.C. 27602

Douglas Jennings, Jr„Fsquire
Post Office Box 995
Bennettsvi lie, SC 29512

D. Peters Wilborn, Jr., Esquire
Derfner, Altman & Wilborn
Post Office Box 600
Charleston, SC 29402

Scott EI! iott
Elliott &, Elliott, P.A.
1508 Lady Street
Columbia, SC 29201



RobertR.Smith,II, Esquire
Moore& VanAllen, PLLC
100NorthTl2conStreet,Suite4700
Charlotte,NC 28202

K. ChadBurgess,Esquire
MatthewW.Gissendanner,Esquire
SouthCarolinaElectric& Gas
MCC222
220OperationWay
Cayce,SC29033

MichaelN. Couick,Esquire
ChristopherR. Koon,Esquire
TheElectricCooperativesof SC,lnc.
808KnoxAbbottDrive
Cayce,SC29033

JonathanD.Newman,Esquire
Sherman,Dunn,Cohen,Leifer& Yellig,P.C.
900SeventhStreet,NW, Suite1000
Washington,D.C.20001

J.BlandingHolman,IV, Esquire
SouthernEnvironmentalLaw Center
43BroadStreet,Suite300
Charleston,SC29401

JohnI I. Tiencken,Esquire
PaulJ.Conway,Esquire
TienckenLaw Firm

234 Seven Farms Drive, Suite ! 14

Charleston, SC 29492

Dated at Cohnnbia, South Carolina this 10th day of October, 2011.

BonnieD. Shealy- v / -

2

Robert% R. Smith, II, Esquire
Moore & Van Allen, PLLC
100 Notch Ttyon Street, Suite 4700
Charlotte, NC 28202

Jonathan D. Newman, Esquire
Sherman, Dunn, Cohen, Leifer & Yellig, P.C.
900 Seventh Street, NW, Suite 1000
Washington, D.C. 20001

K. Chad Burgess, Esquire
Matthew W. Gissendanner, Esquire
South Carolina Electric & Gas
MC C222
220 Operation Way
Cayce, SC 29033

Michael N. Couick, Esquire
Christopher R. Ko on, F sq u i re
The Electric Cooperatives of SC, Inc.
808 Knox Abbott Drive
Cayce, SC 29033

J. Blending Holman, IV, Esquire
Southron Environmental Law Center
43 Broad Street, Suite 300
Charleston, SC 29401

John I I. Tiencken, Esquire
Paul J. Conway, Esquire
Tiencken Law Firm
234 Seven Farms Drive, Suite 114
Charleston, SC 29492

Dated at Columbia, South Carolina this 10th day of October, 2011.


